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Introduction

Welcome to the 2019 DLA Piper M&A Intelligence 
Report. Last year saw a mixed market for M&A deals; 
the first for almost a decade to show an overall decline 
in deal volume. Political instability, concerns over trade 
wars and a more interventionist approach to M&A by 
governments and regulators all took their toll on the 
market. In many ways the most surprising thing is that 
the market held up so well overall.  DLA Piper retained 
its ranking as number one for global deal volume for 
the ninth successive year, giving us the best visibility of 

any law firm on deal terms and a rich source of data to 
analyse for this year’s report. We have now analysed 
over 2,000 private M&A deals undertaken since 2015, 
over 500 of which closed in 2018. Our report draws 
data from M&A deals globally, allowing us to analyse 
global, regional and country trends. It also leverages 
off our position as number one advisor for European 
buy-outs last year and our third-place ranking globally, 
which gives us unparalleled insight to the approach 
that private equity takes compared to trade.
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Overall, the data shows what in most cases looks like a strong 
M&A market. There may have been a little less M&A activity 
overall, but competition for good assets has remained strong 
and that has continued to drive a strong seller market. The legal 
terms under which deals get done show that sellers overall still 
get a good deal and are able to push deal terms in favour of 
sellers, particularly using auctions. The data shows some signs 
of a weakening market and market nervousness, but these 
concerns remain at the margins. 
 
M&A insurance continues to grow globally, both in terms of 
the risks that can be covered and the sectors and jurisdictions 
that underwriters will consider. Costs seem to be stable, with 
core premiums showing a small decrease but purchasers are 
increasingly looking for policy bolt-ons, which increase the 
scope of cover at additional cost. The use of insurance has 
become common across the market, with all buyer and seller 
types willing to consider its use. Sellers have been successful 
in using both a competitive M&A market and a competitive 
underwriting market to push more risk onto insurers and 
purchasers, leaving themselves with lower residual risk.

As ever, the statistics come with the warning that there is no 
such thing as a typical or average deal, but it is always good to 
know the parameters – this report allows you to do just that 
and we hope you enjoy it. 

Jon Kenworthy
London
jon.kenworthy@dlapiper.com

Jonathan Klein
New York
jonathan.klein@dlapiper.com

Tim Wright
London
tim.wright@dlapiper.com
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2. Deal type, process and  
who wins the auction game?

82%

15%
3%

Deal types

Shares Assets Mixed

In all regions, share deals remain predominant. In many jurisdictions 
share deals are more favourable from a tax perspective, so pre-sale 
reorganisations packaging up assets into newcos for sale are common.
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PE v trade sellers: deals > EUR50m PE v trade buyers: deals > EUR50m

46%

54% 53% 53%

2017 20182016

39%

61%

51%
55%

45%

2017 20182016

PE PETrade Trade

2018 saw a swing towards trade as a buyer class globally. We have 
seen trade increasingly willing to transact deals on private equity 
terms utilising locked box structures with buy-side insurance and 
very limited seller recourse, which may partially explain the swing, but 

the results are also significantly impacted by trade (especially US and 
China) buying heavily into Europe – especially the Nordic region. It 
may also be the case that some private equity activity is overshadowed 
by caution over Brexit, US/China trade and other global factors.

47% 47%

49%
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Overall, we saw a reduction in the use of an auction process in 2018 
across all deal sizes.  This is perhaps one of the factors which we 
think demonstrates a slightly softer market than in 2017.  However, 
an auction remains a common feature of mid-large deals (with 
approximately 40% of EUR50-100 million deals and 45% of deals 
over EUR100 million opting for an auction process).

The types of sellers opting for auctions remained constant. Private 
equity sellers continued to opt for an auction in more of their exits 
(around 40% compared to around 15% of trade and individual 
sellers), aiming to maximise sale proceeds and achieve the cleanest 
possible exit (often with the use of insurance).

Global: Deal process by deal value (%)

6%

Broken AuctionAuction

EUR <25m EUR <25<50m EUR >50<50m EUR >100m

Non-auction

93%

19%

2%

3%

78%

1%

2%

37%

62%
55%

43%
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Trade sellers: deal process - deals > EUR50m PE sellers: deal process - deals > EUR50m

We have seen a slight increase in the success of private equity 
bidders in auction processes. However, there has been a marked 
change in approach from trade buyers, who have realised that in 
order to compete with private equity, they need to be willing to be 
flexible on deal terms. 

Choice of whether to sell by auction or bilateral has remained 
consistent, with a slight decrease in the use of auctions overall.  
This is the first time we have seen an overall decline year on year.  

Auction Non-auctionAuction Non-auction

2016 20162017 20172018 2018

16%

84%

43%

57%

37%

63%

61%

39%

60%

40%

50%

50%
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Auctions: Who wins?

43%

57%

50% 50%2016
44%

56%

PE TradePE Trade PE Trade

20182017
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3. Auctions: Why?

Pricing certainty
Outside the US, auctions* were twice  
as likely to result in a locked box  
pricing mechanism.

Locked box: majority share 
deals (non-US)*

MAC*

Reduced ability to “walk” 
post signing
Auctions* were half as likely to contain a 
material adverse change provision.

71%

38%

Auction AuctionNon-auction Non-auction

25%

50%

In addition to maximising price through a competitive process,  
auctions deliver better deals terms for sellers:

*Based on 2018 deals 
surveyed > EUR50 million
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Shorter liability period
Over 80% of auctions had a commercial 
warranty period of 18 months or less.

Commercial warranty periods*

Commercial warranty cap*Lower liability cap
Through negotiating strength and/or use 
of insurance. Over 55% of auctions* had a 
commercial warranty cap of 20% or less  
of the price.

Auction

Non-auction

Auction

Non-auction

Over 2 yearsUp to 2 yearsUp to 18 months Up to 12 months

33%

20%

48%

15%

24%

4%

11%

*Based on 2018 deals 
surveyed > EUR50 million Over 80%Up to 80%Up to 60%Up to 40%Up to 20%Up to 10%

14%12%

43%

21%

29%
25%

6%

14%

3% 3%
6%

25%

45%
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4. Closing pricing mechanisms: Majority share deals

Completion accounts continue to be the 
favoured pricing mechanism globally, heavily 
influenced by the prevalence of completion 
accounts in US deals.

We are seeing greater use of a hybrid locked 
box – a combination of “completion” accounts 
to a convenient pre-completion date and a 
locked box mechanism to cover the short 
period to completion.

Locked box mechanisms remain pervasive 
in the European M&A market, particularly in 
auctions. While we are now seeing locked box 
mechanisms in around 10% of deals in Asia 
Pac, the US market remains resistant.

Some fixed-price deals remain, accounting 
for approximately a quarter of sub  
EUR25 million deals.

Pricing mechanisms in  
majority share deals  
(non-fixed price)

65%

31%
4%

Completion Accounts

Locked box

Hybrid locked box
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5. Completion accounts: Majority share deals

Europe US Asia Pac

26%

46%

7%

7%

14%

In Europe, a combined net debt and working 
capital remained the favoured adjustment.  

In the US and Asia Pac, a combined net debt 
and working capital and a working capital only 
adjustment were most common.

44%

43%

11%

2% 4%

39%

19%

38%

Net debt

Net debt & working capital

Working capital

Net assets

Other
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6. Locked box in Europe:  
Majority share deals

In Europe, a locked box mechanism was 
seen in the majority of auction deals – it 
offers sellers price certainty and enables 
direct comparison of bids (as they are made 
on the same financial basis).

Over one-third of non-auction deals  
had a locked box mechanism, with increased 
familiarity and acceptance by trade buyers.

Europe: Auction v non auction

Locked boxHybrid locked boxCompletion accounts

31%

6% 5%

63%

35%

60%

Auction Non-auction
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Use of locked box is slightly down on last 
year. It may be that locked box has peaked 
but that is, in our view, more likely to be 
a result of some increased caution in the 
market – sellers are less able to dictate terms.

There is some significant variation across 
jurisdictions in Europe on the popularity of 
locked box, largely linked to the strength of 
local M&A markets and the penetration of 
international players in the local market.

The majority of trade sellers continued to 
use completion accounts – there does not 
seem to be a common reason for this other 
than familiarity and market practice.  

European locked box 2017 2018

Trade to trade

Trade to PE

PE to trade

PE to PE
69%

58%

71%

45%

17%

33%

31%

31%
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28% of deals surveyed contained an  
earn-out, a slight increase from last year, 
perhaps another indication of a softening 
market globally.

Earn-outs continued to be most commonly 
based on earnings, with turnover being an 
alternative to avoid restrictions on post-
acquisition integration into the buyer’s 
group as a result of seller protections being 
conceded in the SPA.

Earn-outs remained across a range of 
sectors, but particularly in early stage deals. 
We most commonly saw earn-outs in the 
Technology, Life Sciences, Insurance and 
Healthcare sectors. 

Earn-outs were most common in sub EUR25 
million deals (at 35%), although around 
20% of deals over EUR50 million contained 
an earn-out. This is because individual 

sellers are less likely in larger deals and 
more mature (and therefore higher value) 
businesses tend to be less dependent on a 
small number of key individuals (although 
there are some notable exceptions).

Sellers generally seek a range of earn-
out protections which range from broad 
statements of intent to specific restrictions 
or obligations placed on the buyer. This 
continues to be a contentious area heavily 
negotiatied between buyers and sellers; 
however, it does seem to be influenced by the 
significance of the earn-out in relation to the 

overall deal consideration and the relationship 
between the parties.  Interestingly, 23% of 
deals had no specific restrictions on buyers 
during the earn-out period.

We continued to see a move towards shorter 
earn-out periods, with periods of up to one 
year being prevalent globally, but particularly 
in Europe and Australasia.  Nevertheless, 
we continued to see some earn-out periods 
exceeding three years, especially in early 
stage businesses where the continued long-
term involvement of founders is key to the 
realisation of value.

7. Earn-outs
4%

7%

12%

50%

27%

Earnings

Turnover

Specific event

Gross margin

Other

Earn-out criteria
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Seller earn-out 
protections

None

Other

Acceleration of earn-out on change of control/ sale of business

Restrictions on capex/expenditure

Restrictions on trading activities 

Information supply to seller(s)

Continuance of business as per past practice 25%

11%

13%

7%

9%

12%

23%

Earn-out periods

<1 year >1 year<2 years >2 year <3 years <3 years Event driven data

26%
29%

38%

29%
26%

19%

24%

18%

14%

20%
17%

21%

9% 8%

2016

2017

2018
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DD

Tax

Stock exchange approval

Pre-sale reorganisation

Employee/pensions related

Funding

Shareholder approval

Other regulatory approvals

Third party consents

Merger approvals

1%

7%

26%

17%

15%

13%

9%

8%

8. Conditional deals 
and common conditions 
Conditionality: by region
The majority of deals in Asia Pac, the 
Nordics, the US and Continental Europe 
were conditional. The UK remains an outlier 
with less than a third of UK deals surveyed 
being conditional.

Common conditions
Merger control/anti-trust, other regulatory 
approvals, third-party consents and 
shareholder approvals were the most 
common conditions, with some  
regional differences.

UK

Continental Europe

US

Nordics

Asia Pac 84%

72%

61%

31%

70%

2%

3%
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49%

51%
33%

67%

25%

75%

18%

82%

Conditional deals by value
Overall, conditionality increases with deal 
size, principally driven by the increased 
probability that a merger clearance  
will be required.

% of deals with  
merger control

14%

86% 82%

18%

67%

45%

33%

55%

EUR 25m<50mEUR <25m

EUR <25m

EUR >100m

EUR >100mEUR 25m<50m

EUR <50m<100m

EUR <50m<100m

Yes

No

Yes

No
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9. Protections between signing and closing
Gap termination by region Managing and allocating risks relating to the target business in the 

gap between signing and closing is one of the most complex issues 
in private M&A.  

Typical gap protections in all regions include:
•	 conduct rules for the target between signing and closing; and
•	 a buyer’s right not to close if there has been a material breach 

of warranties (given at signing and, if repeated or “brought 
down,” closing), a material adverse change (MAC) or material 
breach of the conduct rules.

Breach of 
conduct rules

Breach of 
warranty

MAC

31%

52%
46%

33%
28%

85%

38%

17%

Europe US Asia Pac

40%
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9.1 Material adverse change: MAC

MAC is a standard element of all US and 
Asian US style deals – it is either addressed 
as a formal MAC condition or by a “back-
door MAC” (i.e. repetition or “bring down” 
of the warranty that there has been no 
MAC since the last audited accounts date, 
with MAC being forward-looking including 
prospects).

By contrast, MAC was seen in less than a 
third of European deals surveyed and was 
seldom seen in auctions.

We saw an increase in MAC in Australasian 
deals, largely driven by regulatory conditions 
requiring longer periods between signing 
and closing. 

In the US, a MAC provision is regarded as 
standard market practice, thus an auction 
has limited impact.

MAC by deal process

Europe Asia PacUS

Non AuctionsAuctions

7%

58%

33%

37%

47%48%
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9.2 Repetition or “bring down” of warranties

In conditional deals with a gap between 
signing and closing, commercial warranties 
were repeated (or “brought down”) in over 
80% of the deals surveyed in Continental 
Europe, the US and Asia Pac.  

By contrast, in UK deals warranties were 
repeated in less than 50% of deals, 
evidencing the more seller-friendly market 
and the UK’s aversion to conditional deals.

In the UK, deal process had a significant 
impact on whether commercial warranties 
were repeated – they were repeated in over 
50% of non-auction deals compared to 
around 10% of auction deals.  

Elsewhere, deal process did not have any 
material impact on repetition, but auctions 
tended to result in greater materiality 
qualifiers on repeated warranties.

Repetition of warranties Europe: Repetition  
of warranties

Non-auctionAuction

47%

84% 86%
91%

Asia PacUSRest of EuropeUK

11%

Rest of EuropeUK

56%

88%
83%
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10. Commercial warranties: Time limits

In all regions, deals typically had a time limit 
for commercial warranty claims of two years 
or less, the most common being 18 months 
or less. 

Auctions continued to drive shorter time 
limits, with 75% of auction deals having  
a period of 18 months or less compared  
to around half of non-auction deals.

Asia Pac continued to see slightly longer 
time periods than elsewhere.

Longer time limits were negotiated for 
some categories of commercial warranties, 
dictated by relevant local laws and risk 
exposure in those jurisdictions. Employment 
and environmental were the most common.

14%

42%

29% 4%

9%

24%

25%

22%

16%9%

44%
36%

6%
4%

1%

Europe US Asia Pac

15%

<6 Months

>12 Months <18 Months

>18 Months <2 Years

>6 Months <12 Months

>2 Years <3 Years

>3 Years
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11. Commercial warranties:  
Financial cap (as % of price)  
(excluding buy-side insured deals)
Caps in the US market are typically 20% or 
less of the price, with caps at 10% or less 
increasing with deal size (accounting for the 
majority of deals over EUR50 million).

Elsewhere, deal size drove the level of cap.  
Outside the US, small deals commonly see 
caps at 100% of the price, while mid-large 
size deals often see caps of 40% or less.

Non-US cap 
by deal size

Up to 10%

Up to 40%

Up to 20%

Up to 60%
Up to 80%
Up to 100%

22%

11%

22%

8%

38%

3%

17%

27%
30%

4%

19%

32%

24%

12%
8%

43%

14%

5%

38%

0%0% 0%0%

EUR 25m<50mEUR <25m EUR >50m<100m EUR >100m

% US deals with cap of <10%

 

57%
67%

43%

29%

EUR 
25m<50m

EUR 
50m<100m

EUR  
<25m  

EUR 
<100m  
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US

Non-US

0% 0%

Non-auctionAuction

Non-auctionAuction

The nature of the seller had a material 
impact on commercial warranty caps in 
uninsured deals.  

Globally, private equity achieved lower 
caps on uninsured deals than other 
sellers, driven by the reluctance of 
private equity sellers to give commercial 
warranties (resulting in the management 
sellers bearing the liability for 
commercial warranties).

Auction processes drove lower caps – 
typically 20% or less in the US and less  
than 40% outside the US.

Up to 20%

60%

33%

Up to 40%

11%

Up to 10%

38%40%

Over 40%

18%

Up to 10%

6%
8%

Up to 20%

33%

17%

Up to 40%

27%

Up to 60%

6%

16%

Up to 80%

3% 3%

Over 80%

22%

30%
28%
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Up to 100%Up to 80%Up to 60%Up to 40%Up to 20%Up to 10%

86%

42%

26%

14%

32%

47%

11%
5% 3%

11% 8%
16%

US by seller

Non-US  
by seller

Up to 100%Up to 80%Up to 60%Up to 40%Up to 20%Up to 10%

18%

5% 6%

43%

19%

14%

21%
28%

32%

4%

19%
15%

3% 4%

14%

26%
29%

0% 0%

0%

0%

PE

Trade

Individuals

PE

Trade

Individuals



30

GLOBAL M&A INTELLIGENCE REPORT 2019

12. Small claims exclusion or de minimis
Small claims 
exclusion

Common small claims 
amount (% of price)

No

US Continental Europe Asia Pac UK

Yes

<0.05% >0.05% 
<0.1%

>0.05% 
<0.1%

>0.1% 
<0.15%

When commercial warranties are being given, it is common in many 
jurisdictions to have a small claims exclusion or de minimis – claims 
below a specified amount which are ignored completely or which are 
ignored in meeting any claims threshold or “basket.”

It is standard market practice in most European jurisdictions 
(particularly in the UK, Belgium, Germany and the Nordics but less so 
in France and eastern and southern Europe), Australasia and, now, 

Asia. A small claims exclusion was included in over three-quarters of 
the deals surveyed in those regions, and more commonly in auction 
processes.  By contrast, it was seen in less than a quarter of US deals 
surveyed (with deal process having no significant impact).

Globally, small claims exclusions typically ranged from 0.05% to 0.4% 
of the price – primarily driven by deal size, with larger deals seeing 
the small claims exclusion set as a lower percentage of the price.

Asia PacUSEurope

22%

78%

75%

25%

26%

74%
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13. Claims threshold or “basket”  
(excluding buy-side insured deals)

When commercial warranties are given, it is standard market practice 
in all regions to have a claims threshold or “basket” – an amount which 
claims must exceed before they can be brought against the sellers.  Over 
85% of all deals without buy-side insurance had a claims threshold or 
basket.  (Note in buy-side insured deals, thresholds will be linked to the 
insurance cover and deductible.)

Globally, a trigger or “first dollar basket” was seen in three-quarters of 
deals compared to a quarter for one set as an excess.  

A trigger continued to be the overwhelming choice in Asia Pac and 
Europe (other than France).  In the US, claims thresholds remained 
fairly evenly split between a trigger and an excess.

Setting the threshold as an excess drove lower thresholds.

Auctions resulted in lower claims thresholds (as a percentage of the 
price), as they were typically coupled with lower financial caps than in 
non-auction deals.
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10%

29%

24% 24%

14%

Thresholds (% of price)  
(excluding buy-side W&I)

Europe US Asia Pac

18%

16%

20%

18%

10%

16%

28% 28%

19%

13%

6% 6%

0%

<0.5%
<0.5%

<0.5%

>0.5%<0.75%

>0.5%<0.75%

>0.5%<0.75%

>0.75%<1%

>0.75%<1%

>0.75%<1%

>1%<2.0%

>1%<2.0%

>1%<2.0%

>1.5%<2.0%

>1.5%<2.0%

>1.5%<2.0%
<2%

<2%
<2%
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Data room generally disclosed?

Auctions

Non- 
auctions

14. Approach to disclosure
While general disclosure of the data room materially impacts on the 
risk profile for the buyer, it is now common practice in Europe and 
Australasia and the market standard in their auction processes. 

We are seeing it increasingly in Asia, primarily in auctions.  However, 
the US standard approach is for specific disclosure only – general 
data room disclosure was only seen in 11% of US deals surveyed, 
and deal process had limited impact.

6%

Yes 94%Yes 100% Yes 100%

8%

Yes 92%

14%

No 86%

29%

Yes 71% No 88%

12%

Yes 91%

9%

Yes 93%

7%

36%

Yes 64%

Asia Pac Continental Europe Nordics UK US

Yes

No
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15. Security at closing for buyers’ claims
Deals with security US escrows (% of price) 20172016 2018

Non-USUS

63%

21%

22%

32%
36%

20% 20%

30%

22%
20%

5%
1%

22%

3%

24%

8% 9%
13%

4%
8%

<2% >2%<5% >5%<10% >10%<15% >15%<20% <20%

In the US, security for claims by way of escrow or holdback remains 
standard practice, seen in over 60% of the deals surveyed. This is 
typically given to secure all claims under the agreement, completion 
accounts price adjustments and specific indemnities for a period of 
up to 12 months. The increasing use of buy side insurance is having 
an impact - we have seen decreasing escrows in US insured deals, 
which is driving down escrows more generally (over a third having 
an escrow of 2% or less of the purchase price), plus an increasing 
number of insured deals with no escrow at all.

Elsewhere, security is negotiated on a deal-by-deal basis and is 
driven by the nature and extent of claims being secured and the 
financial standing, location and negotiating strengths of the parties. 
Security was provided in less than a quarter of non-US deals 
surveyed. When provided, the security was for less than 10% of the 
price in the 65% of non-US deals surveyed. The majority of non-US 
deals with security had a security period of 24 months or less.
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16. Deal insurance

Transactions utilising M&A  
Insurance in the last 5 years*

% of deals with  
buy-side insurance

The number of deals incorporating an insurance product –  typically 
buy-side insurance – continued to increase and it is now a common 
feature of mid-large private M&A transactions in many jurisdictions.  

Insurance is now available in more jurisdictions, the type of cover 
that can be obtained is more extensive and policy terms and 
conditions continue to be more favourable for the insured.
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54%
*Based on underwriters who 
responded to Paragon survey

EUR 
25m<50m

EUR 
>50m<100m

EUR 
>100m

EUR 
>25m 

1315

1744

2225

3096

4355

North America

UK

Europe

RoW



37

GLOBAL M&A INTELLIGENCE REPORT 2019

Financial sponsors v corporates* Global distribution of M&A insurance -  
2018 v 2017*

46%

20%
24%

20%

5%

7%

23%

55%72.73%

62.53%

27.27%37.47%

20182018

20172017

Financial Sponsors

Corporates

RoW

Europe

UK

North America

*Based on underwriters who 
responded to Paragon survey *Based on underwriters 

who responded to 
Paragon survey
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RoW

Europe

UK

North America
1.11%

1.01%

0.89%

0.81%

0.95%

0.87%

1.05%

0.94%

Average rate on line for operational 
businesses — 2018 v 2017*

Average retention for operational  
businesses — 2018 v 2017*

2017 2018 2017 2018

Premiums remain competitive and have even reduced in some parts 
of Europe, partly due to reduced costs of policy enhancements (such 
as non-disclosure of data rooms, indemnity damages and some US-
style provisions such as materiality scrapes). 
 
 
 

Deductibles or retentions have come down significantly in recent years, 
as the market has become more accustomed to the product but seem 
to have reached a level at which they have stabilised, although the 
overall trend is still downwards. Buyers (particularly trade), while they 
have become more accustomed to the product (and are willing to use 
it), often insist sellers retain some liability. That said, zero seller recourse 
structures remain common.

*Based on underwriters who 
responded to Paragon survey

*Based on underwriters who 
responded to Paragon survey

RoWEuropeUKNorth America

2.95%

1.26% 1.15%

1.45%

1.31%

2.01%

2.60%
2.40%
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44%

25%

71%

42%41%

Financial statements

Employment

Litigation 

Operational risks

Tax

Material contracts

Compliance with laws

Intellectual property

Other

17.67%

9.33%

17.17%4.83%

8.17%

11.17%

9.16%

12.83%

9.67%

% of deals with buy-side insurance:  
By deal process

Claim notifications  
received in 2018*

EUR 25m<50m EUR 50m<100m

Auctions Non-auctions

Auction deals using a pre-arranged “stapled” policy are now common 
market practice, and increase with deal size (seen in over 70% of  
auction deals over EUR100 million).

Claims continue to be a hot topic, with an increasing percentage of 
policies seeing some kind of notification. This may be driven at least 
in part by lower deductibles/retentions and extended policy scope 

with some areas, particularly tax, seeing significant growth in the 
number of policies written and the scope of risks covered.

Predictably, the broad warranties around financial statements and legal 
compliance continue to be the ones on which most claims are notified. 
For understandable commercial reasons, insurers continue to be 
very protective of detailed data on claims and amounts actually paid.

*Based on underwriters who 
responded to Paragon survey

EUR <25m EUR >100m

36%

56%

7%
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About Paragon M&A

The Paragon M&A team supports all parties 
involved in an M&A transaction. We have 
developed a strong reputation for providing 
trusted advice and delivering effective M&A 
insurance solutions. 

We have been assisted by Paragon M&A 
with some helpful insights into the market 
for M&A insurance. The accredited statistics 
are taken from their 2018 Mergers & 
Acquisitions (M&A) & Tax Insurance Global 
Review and are reproduced with the kind 
permission of Paragon M&A. 
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17. Restrictive covenants 

Globally, we saw restrictive covenants in approximately 70% of deals 
surveyed, principally driven by the type of seller. Private equity sellers 
resist giving covenants and trade sellers will not do so when they 
have businesses involved in similar activities to the target business.

Typically, restrictive covenants were a general non-compete 
combined with a non-solicitation of people, customers and/or 
suppliers (depending on the nature of the target business), with 
similar restricted periods for both non-compete and non-solicitation.

Time periods varied across regions, principally driven by enforceability 
issues in the relevant jurisdictions. Deal process had a limited impact.

In Europe, Australasia and Asia (unless US law governed) the most 
common restricted period was two-three years. In the US and Asia 
(when US law governed), this was more than three years.

Non-compete periods

6%

30%

64%

22%

50%

35%

53%

21%

6%7% 6%

Europe Asia PacUS

0%

>1 year<2 years >2 years<3 years <3 years<1 year
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18. Dispute resolution

The courts remained the prime forum for disputes in the UK  
(despite the prospect of Brexit), the US and Australasia.  
Arbitration continued to be widely used in the Nordics.  It is also 
common in parts of Continental Europe (such as Italy, Germany, 

Hungary, Romania, Russia and Ukraine) and Asia. Arbitration is used 
when it provides a speedier and more suitable method of dealing 
with complex M&A disputes than the local courts or when arbitral 
awards are easier to enforce in the relevant jurisdiction.

Continental EuropeAsia PacUSUK

84%

16%

70%

30%

87%

13%

94%

6%

90%

10%

Dispute 
Resolution  
by region

Nordics

Courts

Arbitration 
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About DLA Piper:  
Global leader in M&A

Having acted on more global M&A deals than any other law firm in the last 
nine years, we have the experience to execute some of the most complex 
multi-jurisdictional deals. Our clients benefit from our timely, pragmatic 
and commercial approach to problem-solving that adds value to their 
businesses and enables transactions to come to a successful conclusion 
for all parties.

Global reach
 
Supported by over 1,000 corporate lawyers 
globally, we carefully select teams for each 
specific transaction. This allows us to handle 
all aspects of complex domestic and cross-
border M&A transactions.  

With local lawyers on the ground, we have 
the ability to flag potential pitfalls in each 
country, advise on cultural differences and 
nuances, offer vital local advice in such areas 
as employment and competition law and 
manage even the most demanding multi-
jurisdictional due diligence exercise. 
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Supporting your needs 

•	 All our lawyers are aligned to industry 
sectors. We understand the internal 
and external pressures that our clients 
face throughout a transaction and the 
industry-specific issues critical to the 
success of a deal. 

•	 We guide our clients through every 
stage of a deal – from due diligence 
and structuring, to negotiation and 
preparation of deal documents, to post-
transaction transition and post-merger 
integration. 

•	 M&A activities unavoidably affect other 
areas of law, such as employment, 
pensions, tax, intellectual property, real 
estate, environmental, financial services 
regulation and corporate governance. 
Our deal teams include practitioners from 
these and other areas of law to address  
all aspects of a deal. 

Compare M&A regimes  
in an instant 

•	 If you are looking to be better informed 
about M&A transactions, see our online 
Global Comparative Guide to Private 
Company M&A. This tool covers 13 
key topics relevant to planning and 
executing an M&A transaction in over 
40 jurisdictions. It gives you a helpful 
overview of issues you may encounter 
when undertaking a transaction in any 
country in which you do business or plan 
to do business in the future. 

•	 To register for access, contact your usual 
DLA Piper contact or visit: https://www.
dlapiperintelligence.com/globalma/
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(Mergermarket)



The Global M&A Intelligence Report is based on analysis of approximately 550 private M&A deals undertaken in 2018 (approximately 120 in the 
UK, 140 in Continental Europe, 100 in the Nordics, 130 in North America and 60 in Asia Pac). It also draws on the analysis of approximately 1,500 
further deals undertaken from 2015 onwards.

This report is not to be reproduced (in whole or part) without the prior permission of DLA Piper.

DLA Piper is a global law firm operating through various separate and distinct legal entities. Further details of these entities can be found at 
www.dlapiper.com.  This report is intended as a general overview and discussion of the subjects dealt with, and does not create a lawyer-client 
relationship.  It is not intended to be, and should not be used as, a substitute for taking legal advice in any specific situation.  DLA Piper will accept 
no responsibility for any actions taken or not taken on the basis of this report.  This may qualify as “Lawyer Advertising” requiring notice in some 
jurisdictions. Prior results do not guarantee a similar outcome. Copyright © 2019 DLA Piper. All rights reserved. 


