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CORPORATE GOVERNANCE TRENDS

1. What are the main recent corporate governance trends
and reform proposals in your jurisdiction?

In the past few years there has been a continuous trend of initiatives
and proposals to promote and improve governance practices in the
country.

Such initiatives have included the following:

1 Proposals for the review and/or creation of corporate
governance codes. This included the Corporate Governance
Code issued by the Brazilian Securities and Exchange
Commission {Comissdo de Valores Mobiliarios) (CVM) (see
Question 4).

1 The approval of new regulations and regulation amendments
inspired by corporate governance principles.

The most recent corporate regulation focuses on the stimulation of
the development of economic activities in the country, especially
through the solidification of corporate governance practices and
modernisation/simplification of corporate-related rules and
proceedings. Such main regulation is further detailed below.

Developments in corporate law

1 Federal Law No. 13.818 of 24 April 2019 (Law 13.818/2019):
new rules on disclosure of information and legal
publications. Law 13.818/2019 has introduced two alterations
to the Corporations Act:

(effective as of 24 April 2019) closely-held companies with
less than 20 shareholders and net equity of less than BRL10
million became exempt from publishing their corporate acts
and financial statements with the official gazette and local
newspaper (publications which were previously required by
the Corporations Act). The exemption previously established
in the Corporations Act was more restrictive and applied only
to companies with less than 20 shareholders and net equity
of less than BRL1 million.

Corporate publications in the official gazette and local
newspaper can be done in summary if their complete
versions are made available in the official gazette and local
newspaper websites. (Effective from 1 January 2020.)

1 The core goal of the initiatives above was to reduce companies’
costs with legal obligations.

1 The matter relating to legal publications has been under
intense discussion. In such context, it was issued the Provisional
Measure No. 892 of 5 August 2019 which established that all
corporations, regardless of their number of shareholders and
net equity) were no longer required to publish information and
documents in the official gazette and local press printed
editions, but only disclosed through the internet through
specific websites. The Provisional Measure was not converted
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into law within the statutory deadline and, therefore, its rules
are no longer effective.

Federal Law No. 13.874 of 20 September 2019 (Law
13.874/2019). The so-called Law of Economic Freedom. Its
main goal was to stimulate the development of economic
activities in the country. One of the most notable amendments
introduced by the Law of Economic Freedom is the possibility of
incorporating and maintaining limited liability companies with
one single shareholder. Before the enactment of this law,
limited liability companies were required to have at least two
shareholders.

Brazilian Securities and Exchange Commission (CVM). The
CVM has been continuously improving its regulations to meet
best corporate governance standards and practices. Among the
relevant regulation reforms recently approved are the following:

CVM Instruction No. 586 of 8 June 2017 (ICVM568):
adoption by the CVM of the Corporate Governance Code.
The main objective of ICVM568 is to incorporate certain
provisions of the Corporate Governance Code into CVM
Instruction No 480 of 7 December 2009, which is the
general regulation dealing with publicly held companies’
registration with CVM and related obligations. The rules
introduced by ICVM568 apply to publicly held companies
with shares listed and traded on the Brazilian Stock
Exchange. Since July 2019, such listed companies are
required to submit to CVM a Corporate Governance Code
Report (Informe sobre o Cédigo Brasileiro de Govenanca
Corporativa) in which they must inform what
recommendations set out in the Code were adopted by
them. As the Code is based on the "comply or explain”
principle (see Question 4), if any of the recommended
practices were not adopted, the companies must explain
why;

CVM Instruction No. 567 of 15 June 2015 (ICVM567):
negotiation by publicly held companies of their own
shares and derivatives. This instruction has replaced the
general regulation on the matter (CVM Instruction No. 10 of
14 February 1980 (ICYM10) and CVM Instruction No. 390 of 8
July 2003 (ICVM390)). Among the rules introduced by
ICVM567 are certain additional disclosure obligations that
the company's management must comply with when
submitting transactions with the company’s own shares or
derivatives for shareholder approval;

CVM Instruction No. 565 of 15 June 2015 (ICVM565):
public M&A transactions. ICVM565 has improved publicly
held companies' disclosure obligations relating to merger,
spin-off and amalgamation transactions. Additionally,
ICVM565 introduced additional disclosure obligations
(particularly for financial information and financial
statements relating to the transactions) and established
managers' fiduciary duties regarding the disclosed
information; and
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CVM Instruction No. 561 of 7 April 2015 (ICVM561): remote
voting. The main objective of ICVM561 is to facilitate
shareholders' participation in general meetings, by means of
the regulation of the remote voting process using simplified
mechanisms. The new rules established by ICVM561 relating
to remote voting were incorporated in CVM Instruction No.
481 of 17 December 2009, which is the general regulation
dealing with shareholders' meetings and proxy voting.

1 Trade Registration Department (DREI). The DREI is the
federal authority responsible for the regulation of commercial
registries in Brazil. The DREI has recently issued DREI
Normative Ruling No. 66 of 6 August 2019 (DREI NR No.
66/2019) establishing that the companies’ corporate filings will
be centralised in the Board of Trade of the State where their
head office is based. Previously, companies with branches
located in other States were also required to perform filings in
each specific State. This amendment simplifies the process for
corporate filings and also represents a cost reduction for
companies.

Clean Company Act

The enactment of the Clean Company Act (Federal Law No. 12,846
of 2013) was also a significant boost to corporate governance in the
country.

The law applies to virtually every company (either foreign or
Brazilian) headquartered in the country, or which has a local
subsidiary or representative office, and it strictly forbids acts such as:

1 Bribery.
7 Fraud in public procurement.

1 Bid rigging (and virtually any conduct that aims to restrict
competition in public bids).

1 Fraud in contracts signed with public bodies, impairing public
officers' investigative activities.

1 Influencing or financing others to engage in illegal acts against
the government.

1 Manipulating the economic-financial equilibrium of a public
contract or gathering any type of advantage from amendments
or extensions of public contracts.

Although it is focused on companies, the law emphasises that
managers will also be liable to the extent that they have been found
guilty of the illegal practices prohibited by the law.

In order to mitigate exposures, companies are encouraged to invest
in compliance and prevention, including by means of governance
practices. Consequently, Brazilian companies have been applying
considerable efforts in the adoption of anti-corruption policies and
procedures, codes of conduct, as well as in the improvement of their
internal controls of business risks, reporting and disclosure
mechanisms, among others.

CORPORATE ENTITIES

2. What are the main forms of corporate entity used in your
jurisdiction?

Brazilian legislation provides for several company forms. Among
them, the Brazilian individual limited liability companies, the
Brazilian limited liability company (sociedade empresaria limitada)
and the Brazilian corporation (sociedade anénima) are the most
commonly used.

Other company forms have not been accepted in practice, especially
because most of them provide for unlimited shareholder liability.
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Individual limited liability companies

Brazilian legislation also provides for the so called individual limited
liability company (empresa individual de responsabilidade limitada)
(EIRELI) which allows the existence of a sole shareholder (which may
be an individual or legal entity) in its corporate structure. The EIRELI
was originally created as an alternative for the Brazilian limited
liability company, which, until the enactment of the Law of Economic
Freedom, required at least two shareholders to be incorporated and
maintained.

Considering the requirements for incorporation of an EIRELI and
lack of solidity its institutes (since the regulation is new and not fully
tested), and the fact that limited liability companies can now have a
single individual or legal entity as a shareholder, the EIRELI will
likely become superseded by sole shareholder limited liability
companies.

Limited liability companies

Limited liability companies are governed by the Civil Code (Federal
Law 10,406 of 2002). In case of omissions and depending on the
language of the company's articles of association, the rules under
the Civil Code relating to limited liability companies may be
supplemented by the rules in the Civil Code relating to the sociedade
simples (a corporate type also established by the Civil Code) or by
the Corporations Act (Federal Law 6,404 of 1976).

The limited liability company structure is usually recommended for
companies that envisage a simple governance structure. The
legislation grants these types of companies more freedom to
organise their internal structure and decision-making process, as
well as a lower grade of transparency and disclosure obligations.
That is why these corporate entities are mostly used in wholly owned
companies.

Corporations

Corporations are governed by the Corporations Act, which provides
a more sophisticated legal regime for corporate activities,
management and shareholders' relations, corporate governance
structures, decision-making processes, transparency and disclosure
obligations, and conflict resolution procedures. This corporate entity
is more appropriate for a co-owned equity structure, such as joint
ventures, as well as for the participation of various kinds of
stakeholder, such as financing entities or holders of debt
instruments.

A corporation can be held either publicly or privately. As a general
rule, a publicly held corporation has its securities traded on the stock
exchange and/or on the over-the-counter market.

LEGAL FRAMEWORK

3. Outline the main corporate governance legislation and
authorities that enforce it. How influential are
institutional investors and other shareholder groups in
monitoring and enforcing good corporate governance?
List any such groups with significant influence in this
area.

Main corporate governance legislation and authorities that
enforce it

Corporate governance is governed by the following:

5 Civil Code, which provides a specific section dedicated to limited
liability companies.

¢ Corporations Act, which applies to publicly and privately held
corporations and limited liability companies that choose the
Corporation Act's subsidiary application in their articles of
association.

1 Rules set out by the Brazilian Securities and Exchange
Commission (CVM), which apply to publicly held corporations.



This includes the Corporate Governance Code for Publicly Held
Companies (Corporate Governance Code) (see Question 4).

Rules enacted by the Brazilian Stock Exchange (BM&F
Bovespa). The BM&F Bovespa has created differentiated listing
segments, with rules setting out corporate governance practices
and transparency requirements in addition to those already
established under Brazilian corporate legislation. The
adherence to the listing segments better advertises the
company's efforts to improve its relations with its investors and
increases the potential for appreciation in asset value. This
adhesion is voluntary and must be approved by the BM&F
Bovespa.

There are currently four special listing segments established by
the BM&F Bovespa:

Bovespa Mais;
Bovespa Mais Level 2;
Level T;

Level 2; and

Novo Mercado.

The basic difference between such segments is the level of
demand for differentiated governance practices by the
companies that adhere to their respective regulations.

The Novo Mercado has the highest level of corporate
governance requirements. The following are some of the main
requirements:

the company's corporate capital must be represented only by
common shares (that is, voting shares);

the company must maintain a minimum "free float", which
may vary between 15% and 25% of the company's share
capital, depending on the average trading volume of the
company'’s shares or public offerings. The term "free float"
means shares issued by the company, except for those
shares held by the controlling shareholders and related
parties, the company's officers and directors, as well as those
shares kept in treasury by the company;

in the event of sale of a company by the controlling
shareholder(s), the remaining shareholder(s) must be
granted tag along rights so that they can sell their interest
on the same conditions as the controlling shareholder(s);

a company's board of directors (board) must comprise at
least five members, with a unified term of office of two years.
At least 20% of the total board members or two (whichever
number is higher) must be independent;

a company must prepare an annual agenda of its corporate
events (such as ordinary corporate meetings, disclosure of
the results or public meetings with market analysts and
investors);

in the event of a company's delisting or cancellation of
registration as a publicly held company, the company or its
controlling shareholder(s), as the case may be, must perform
a tender offer for the acquisition of the company's remaining
shares using the economic value criteria;

any dispute involving the company must be settled by
arbitration under the Market Arbitration Panel Rules;

the positions of chairman of the board and chief executive
officer (CEO) cannot be held by the same person;

a company must prepare a trading policy regarding its
securities, which must be applicable, at least, to the
company itself, the controlling shareholder(s), company's
officers, members of the board, members of the fiscal council

(if established) and members of any statutory bodies with
technical or advisory functions.

mandatory establishment of a statutory or non-statutory
audit committee; and

mandatory implementation of a statutory public offering in
the case of an acquisition of relevant participation in the
company. The definition of relevant participation must be
established by each company within the range of 20% to
30% of the company’s total shares.

The answers below relate to the regulation applicable to the Novo
Mercado listing segment (Novo Mercado Regulation).

The Code of Best Practices in Corporate Governance (IBGC Code)
(see Question 4). The IBGC, a not-for-profit organisation, has played
a very important role in the introduction and dissemination of the
corporate governance concept in Brazil. IBGC introduced the IBGC
Code, currently in its fifth edition.

Institutional investors

Institutional investors are very influential in monitoring and
enforcing good corporate governance. The most significant
institutional investors are:

1 Private equity investment funds, which are required by law to
participate in invested companies' decision-making processes
and effectively influence the determination of their business
strategies and management.

1 Brazilian Development Bank (BNDES), which establishes certain
minimum governance practices which companies that the bank
invests in must comply with.

1 Pension funds. The National Monetary Council has established
rules regarding pension funds' investment limits in companies,
based on the BM&F Bovespa listing segments.

4. Has your jurisdiction adopted a corporate governance
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